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Tax update — Netherlands

Below we have summarised the
main developments in the Dutch
tax system that are of importance
for the real estate industry. The
developments are mainly driven
by the need to be competitive and
to improve the Dutch tax climate.

Relaxation of the participation
exemption regime

As part of the 2010 tax bill, on 15
September 2009 a legislative proposal
was published that relates to a relaxation
of the Dutch participation exemption.

It is expected that, if approved by
Parliament, the new rules for the
participation exemption enter into force
as from 1 January 2010.

e |t is proposed to partly return to the
pre-2007 rules, meaning that the
participation exemption is applicable
as long as the participation (of at least
5%) is not held as a portfolio
investment. The participation
exemption is applicable if the active
business activities of the Dutch parent
are in line with the active business
activities of the subsidiary company.
This also applies to Dutch
intermediary holding companies if
the business activities of the direct or
indirect shareholder are in line with
the active business activities of the
subsidiary. Dutch (top)holding
companies can rely on the
participation exemption if its
management is involved in the active
business strategies of the active
subsidiary company.

e For participations of at least 5% in
portfolio investment companies the
participation exemption is applicable if
the assets of the subsidiary consist
for 50% or more of “good assets”.
Real estate is considered a “good
asset” for this test.

e Finally, the participation exemption
is applicable to holdings of 5% or
more in entities that are subject to
a profit tax at an effective rate of at
least 10%.

The proposed rules form a clear
improvement for Dutch based property
investment groups and Dutch
(intermediary) holdings of real estate
investment companies. Under the
current rules these taxpayers had to rely
on the 90% asset test for “real estate
subsidiaries”, while under the proposed
rules this threshold is effectively replaced
by a 50% test.

Overhaul of Dutch CIT Act 1969

The Dutch Ministry of Finance issued a
Consultative Document on 15 June 2009
containing several proposals to change
the Dutch Corporate Income Tax Act.
The proposals may enter into force as
from 1 January 2011.

Introduction of compulsory group
interest box

As part of the Consultative Document a
compulsory group interest box will likely
be introduced. This means that interest
received from group companies will be
taxed at an effective tax rate of 5% and
group interest expenses would likewise
be deductible at an effective tax rate of
5%. Whether this new regime is positive
depends on the specific position of the
tax payer. Dutch tax payers with net
group-interest receivable may clearly
benefit from this new regime. Net group-
interest payers may be focussed with an
increase of effective tax rate.

Measures to limit the interest
deductibility

Also measures to limit the deductibility
of interest on both internal and external
debt are proposed. The first alternative
measure limits the deductibility of
interest in relation to the financing of
shares in subsidiaries. If an amount of
cash invested by a Dutch parent
company in its subsidiary companies as
equity, exceeds its own average equity,
then the excess will be deemed to be
funded with debt on which the interest is
not deductible. This irrespective of
whether there is a direct relationship
between the debt and the investment in
shares of subsidiary companies.
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The second alternative is an anti-
earnings stripping measure limiting the
amount of deductible interest to 30%

of EBITDA. The amount of interest
expenses that is disallowed in one year
can be carried forward to a future year in
which the interest expense incurred is
less than 30% of EBITDA.

Further relaxation of existing
REIT regime

As of 1 January 2009, legislation was
introduced to provide relief from gearing
restrictions.

e Back-to-back finance is now explicitly
allowed under the permitted activities
of REITs. In back-to-back finance
situations, where the REIT attracts
third party borrowing that is then

loaned to subsidiary companies, the
amount of borrowed funds loaned to
the subsidiary, and the note receivable
from the subsidiary are disregarded
for the calculation of the leverage
restrictions;

e The leverage restrictions on REIT
investments in subsidiary companies
were alleviated. REITs are now allowed
to finance up to 60% of both the value
of directly held real estate investments
and indirectly held real estate (shares
in subsidiary companies).

e REITs are explicitly allowed to provide
guarantees to third parties — like
financial institutions — to secure
obligations of subsidiary companies.

The changes were inspired by the
increasing trend that REITs tend to invest
indirectly in real estate assets via
separate subsidiary companies and
become more and more holding
companies rather than companies
investing in real estate investments
directly.

Transfer of going concern
without VAT

The Dutch VAT Act provides for the
possibility of a VAT-free transfer of ‘going
concern’ of a business or independent
part of that business. Based on a
Supreme Court ruling, the facility of a

VAT-free transfer going concern could
also be applied to leased real estate.
As a result of the transfer of going
concern, the transfer is outside the
scope for VAT purposes and the buyer
takes over the VAT position of the
property from the seller as of the date of
transfer. In many cases, the transfer of
leased real estate as “going concern”
reduces the amount of non-deductible
VAT on VAT-exempt leases.

Tax treaties

The United Arab Emirates and the
Netherlands have signed a first-time
tax treaty. The tax treaty will enter into
force when ratified by both countries.
The UK and the Netherlands have signed
a new tax treaty. Once in force, the new
treaty will replace the UK-Netherlands
tax treaty of 7 November 1980. The tax
treaty and protocol are ratified by the
UK and must still be ratified by the
Netherlands. Also a new tax treaty
between Mexico and the Netherlands
will enter into force when ratified

by both countries, replacing the

current tax treaty.

Serge de Lange
Senior Manager, Tax

PricewaterhouseCoopers (Netherlands)

Meta Beemer
Tax Manager
PricewaterhouseCoopers (Netherlands)
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Recent publications

If you would like to receive a soft
copy of any of these publications,
simply click on the relevant icon.

You will be directed to

our global website
www.pwc.com/assetmanagement
where a pdf will be made
available.

If you would like further
information about these
publications, please email
denise.cook@uk.pwc.com
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PricewaterhouseCoopers provides industry-focused assurance, tax, and advisory services to build public trust and enhance value for its clients and their stakeholders. More than 155,000 people in 153 countries
across our network share their thinking, experience and solutions to develop fresh perspectives and practical advice.

This report is produced by experts in their particular field at PricewaterhouseCoopers, to review important issues affecting the financial services industry. It has been prepared for general guidance on matters of
interest only, and is not intended to provide specific advice on any matter, nor is it intended to be comprehensive. No representation or warranty (express or implied) is given as to the accuracy or completeness of the
information contained in this publication, and, to the extent permitted by law, PricewaterhouseCoopers firms do not accept or assume any liability, responsibility or duty of care for any consequences of you or anyone
else acting, or refraining to act, in reliance on the information contained in this publication or for any decision based on it. If specific advice is required, or if you wish to receive further information on any matters
referred to in this paper, please speak with your usual contact at PricewaterhouseCoopers or those listed in this publication.

© 2009 PricewaterhouseCoopers LLP. All rights reserved. “PricewaterhouseCoopers” refers to PricewaterhouseCoopers LLP (a limited liability partnership in the United Kingdom) or, as the context requires, the
PricewaterhouseCoopers global network or other member firms of the network, each of which is a separate and independent legal entity.



